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MVEMORANDUM OPI NI ON

COHEN, Judge: Respondent deternined a deficiency of $1, 800
in petitioner’s Federal inconme tax for 2005. The issue for
decision is whether petitioner is entitled to a dependency

exenption deduction and a child tax credit for the year in issue.
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Unl ess otherwi se indicated, all section references are to the
I nternal Revenue Code in effect for the year in issue.

Backgr ound

Sonme of the facts have been stipulated, and the stipul ated
facts are incorporated in our findings by this reference.
Petitioner resided in Washington at the tine that his petition
was fil ed.

Petitioner has two daughters, both of whomlived with their
not her, and not petitioner, in 2005. An order of child support,
dated April 20, 1995, provides that petitioner is to claimone
daughter, A, for Federal incone tax purposes, and the nother is
to claimthe other daughter, C. The order also states that the
parents are to sign a Federal incone tax dependency exenption
wai ver (either a Form 8332, Release of Claimto Exenption for
Child of Divorced or Separated Parents, or a witten declaration
conformng to the substance of Form 8332). Petitioner paid child
support during 2005. Petitioner, however, clained a dependency
exenpti on deduction for C on his 2005 Federal incone tax return
and did not acquire a signed dependency exenption waiver fromC s
nmot her. Therefore no Form 8332, or its equivalent, was attached
to petitioner’s 2005 return.

The I nternal Revenue Service sent a notice of deficiency to
petitioner for 2005, disallow ng the dependency exenption on the

grounds that petitioner did not establish his entitlenment to the
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exenption. As a result, C was determ ned not to be a qualifying
child for petitioner, and the corresponding child tax credit was
di sal | oned.

Di scussi on

Qur statenent of background facts is sparse because there is
no evi dence explaining the context in which the child support
paid by petitioner was ordered. However, respondent does not
di spute that Cis petitioner’s child, petitioner is living apart
fromC s nother, and nore than one-half of Cs support came from
her parents in 2005. Also, in view of our conclusion, we need
not address the inconsistency of the stipulated order for child
support and petitioner’s claimof C, rather than A as a
dependent .

The I nternal Revenue Code allows as a deduction an exenption
for each dependent of a taxpayer in conputing taxable incone.

Sec. 151(c). A child of a taxpayer generally qualifies as a
dependent if the child shares the sane principal place of abode
as the taxpayer for nore than one-half of the tax year in issue.
Sec. 152(a), (c). However, section 152(e)(1) limts the
dependency exenption where the child s parents |live apart, as
fol |l ows:

SEC. 152(e). Special Rule for Divorced Parents, Etc.--

(1) 1In general. * * * if--
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(A) a child receives over one-half of the
child s support during the cal endar year fromthe
child s parents--

(i) who are divorced or legally
separ ated under a decree of divorce or
separ at e mai nt enance,

(i1) who are separated under a witten
separation agreenent, or

(tit) who live apart at all tines
during the last 6 nonths of the cal endar
year, and--

(B) such childis in the custody of 1 or
both of the child s parents for nore than one-half
of the cal endar year, such child shall be treated
as being the qualifying child or qualifying
relative of the noncustodial parent for a cal endar
year if the requirements described in paragraph
(2) or (3) are net.

Petitioner is not the custodial parent of his child C. H's
entitlement to the deduction (and related child tax credit)
depends on the applicability of section 152(e)(2), which
provi des:

(2) Exception where custodial parent rel eases
claimto exenption for the year.--For purposes of
paragraph (1), the requirenments described in this
paragraph are net with respect to any cal endar year
if--

(A) the custodial parent signs a witten
declaration (in such manner and formas the
Secretary may by regul ati ons prescribe) that such
custodial parent will not claimsuch child as a
dependent for any taxable year beginning in such
cal endar year, and

(B) the noncustodial parent attaches such
witten declaration to the noncustodi al parent's
return for the taxable year begi nning during such
cal endar year.
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The form prescribed for the waiver described in section
152(e)(2) is Form 8332, which nust be executed by the custodi al
parent and attached to the Federal inconme tax return of the
noncust odi al parent in order for the noncustodial parent to

recei ve the dependency exenption. Mller v. Comm ssioner, 114

T.C. 184, 190-191 (2000), affd. sub nom Lovejoy v. Conm SSioner,

293 F.3d 1208 (10th Gr. 2002). Petitioner did not obtain a Form
8332 executed by the nother of his children and, as a result,
could not attach this required formto his 2005 Federal incone
tax return. Petitioner is therefore not entitled to the
dependency exenption under section 152(e)(2).

Section 24(a) authorizes a child tax credit with respect to
each qualifying child of the taxpayer. The term “qualifying
child”, for purposes of the child tax credit, nmeans a qualifying
child as defined in section 152(c) who has not attained age 17.
Sec. 24(c)(1). Because petitioner did not establish that C was a
qual i fying child under either section 152(c) or the exception of
section 152(e)(2), he does not satisfy the “qualifying child”
requi renment of the child tax credit under section 24. Thus, he
is not entitled to the child tax credit claimed with respect to C
for the year in issue.

I n reaching our decision, we have considered all argunents
made, and, to the extent not nentioned, we conclude that they are

irrel evant, nobot, or without nerit.



To reflect the foregoing,

Deci sion will be entered for

r espondent .




